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and investments which may be no greater 
than 30% of the total investments permitted 
Federal associations under paragraph (c) (1) , 
found in subparagraph ( G) . 

2. Consumer Loans. This power would be 
granted in section (1) (G) (li) ofthe Board’s 
proposed revised 5(c). You will notice that 
all categories of investment in subparagraph 
(G) are subject to the limitation that ag- 
gregate outstanding Investments under that 
subparagraph may not exceed 30 per cen- 
tum of the total permissible investments 
under paragraph (c)(1). 

3. Construction Loans. Construction loans 
would be permitted under subparagraph (A) 
in connection with residential real estate 
loans. Construction loans would also be per- 
missible investments under such categories 
as subparagraph (G)(v) relating to com- 
munity conservation, development or im- 
provement. Present 5(c) limits construction 
loans by location and, in amount, as a func- 
tion of assets or of surplus, reserves and 
undivided profits. 

i. Community Welfare and Development 
Loans. As discussed above, loans of this type 
would be permitted under subparagraph 
(G)(v), subject to the 30% limitation. The 
revision builds upon and expands the exist- 
ing powers to Invest for such purposes found 
in present section 5(c) in the authority 
to invest in State Housing corporations and 
urban renewal areas. 

5. Commercial Paper and Corporate Debt 
Securities. These investments would be per- 
mitted under suboaragraph (G) (viii) sub- 
ject to the 30% limitation. 

6. Federal, State, and Municipal Securities. 
Under the Board's revision, investments of 
this type would be permitted under sub- 
paragraph (B)(1). Investments would also 
be permitted under subparagraph (G) (iv) 
where these investments were not backed 
by the United States, a State or political 
subdivision of a State, Including any depart- 
ment or agency of the foregoing. Present 
Section 5(c) generally authorizes such in- 
vestments. 

7. Deposits in Insured Institutions and In- 
vestments in Certain Securities. Under the 
Board’s revision, deposits in Insured institu- 
tions would be permitted under subpara- 
graph (1)(C). Investments could also be 
made in bankers’, acceptances of institutions 
insured by an agency of the United States. 
This provision would clarify existing author- 
ity. 

8. Liquidity Investments. The Board’s re- 
vision of Section 6(c) would make pro- 
vision for investments necessary for liquid- 
ity purposes under Section 5A of the Federal 
Home Loan Bank Act under subparagraphs 
(1) (B)(1) and (1)(C). It is intended, with 
respect also to paragraph (1)(C), that in- 
vestments in Federal funds would be per- 
mitted. 

9. Service Corporation Investments. The 
proposed amendments would permit invest- 
ment in service corporations where the in- 
vestment would not thereupon exceed the 
greater of 1 per centum of the assets of 
the association or 26 per centum of its net 
worth. This is a change from present Sec- 
tion 5(c) which uses only a 1 per centum 
of assets test. 

10. Trust and Other Fiduciary Powers. A 
new paragraph (c) (2) would be added au- 
thorizing Federal associations to act in 
trustee and other fiduciary capacities. Pres- 
ent Section 5(c) generally limits Federal 
associations to acting as trustee or custo- 
dian only for investments In savings ac- 
counts in connection with Individual or self- 
employment retirement accounts or plans, 

On behalf of the Federal Home Loan Bank 
Board, I respectfully ask you to lay the 
proposed amendments to S. 1267 before the 


Senate. An Identical biff. Is beitig transmitted 
to the Speaker of the/House bf Representa- 
tives. L — ) - \ 

Sincerely JJofirs, 

Charles E. Allen, 

General Counsel. 



CRIMINAL JUSTICE REFORM ACT OF 
1975— S. 1 

AMENDMENTS NOS, 928 THROUGH 933 


(Ordered to be printed and referred to 
the Committee on the Judiciary.) 

Mr. MOSS submitted six amendments 
intended to be proposed by him to the bill 
(S. 1) to codify, revise, and reform title 
16 of the United States Code; to make 
appropriate amendments to the Federal 
Rules of Criminal Procedure; to make 
conforming amendments to criminal pro- 
visions of other titles of the United States 
Code ; and for other purposes. 

Mr. MOSS. Mr. President, on August 1, 
I introduced several amendments to Sen- 
ate bill 1, the Criminal Justice Reform 
Act of 1975, a bill which I cosponsored 
earlier this year. All of those amend- 
ments were Intended to make chapter 11 
of the bill reflect more accurately the 
many years of congressional and judicial 
action regarding the prosecution of of- 
enders, who by their acts do damage or 
injury to the security of this Nation or 
its allies. 

Mr. President, when I originally co- 
sponsored S. 1, I realized at that time 
there were certain deficiencies in the bill 
and I announced that my cosponsorship 
would include amendments to better 
bring the bill in line with the require- 
ments of the Constitution and justice. In 
that regard, I am introducing today addi- 
tional amendments to chapters 5 and 10 
of Senate bill 1. 

As a cosponsor of this measure, I feel 
an obligation to participate very actively 
in the legislative considerations of the 
Criminal Justice Reform Act of 1975, and 
I intend to pursue that obligation very 
actively. I urge the Judiciary Committee 
to review these amendments very care- 
fully. 

The first amendment will amend sec- 
tion 511 — Time Limitations. 

The current time limitations for in- 
stitution of criminal prosecutions are 
set forth at 18 U.S.C. sections 3281, capi- 
tal offenses, and 3282, offenses not capi- 
tal. Any indictment or information must 
be found or instituted within 5 years fol- 
lowing the commission of the offense or 
prosecution is barred, S. 1 makes these 
same provisions. But the time has come 
to recognize that the statute of limita- 
tions should be applied to take cogni- 
zance of the offense committed. Since of- 
fenses are graded, it would seem propi- 
tious to also grade the applicable limita- 
tions. S. 1 already does this in a limited 
way by separating infractions and mak- 
ing the applicable period 1 year. 

The amendment would leave the limi- 
tation for felonies at 5 years, and reduce 
the statute of limitations for misdemean- 
ors to 3 years. The philosophy behind a 
statute of limitations, to insure that in- 
dictments and informations will not be 
brought on State crimes, the prosecu- 


tion of which most often is not the best 
utility of a court’s time. With that in 
mind it is only reasonable that because 
a misdemeanor is not considered to be as 
offensive to society as a felony the limi- 
tation for prosecution of the crime 
should consider the seriousness of the 
offense and reduce the statute for a 
misdemeanor offense. 

The next consideration in this amend- 
ment is the provision for continuing of- 
fenses. By inference, there is within the 
provisions for acts of conspiracy ques- 
tion of concealment which would be a 
natural objective of any conspiracy. This 
would make conspiracy an eternal crime 
because the conspirators are hiding the 
conspiracy of an uncommitted act for- 
ever. The courts are currently split on 
whether concealment is a separate ob- 
jective of conspiracy, thereby increasing 
the duration of a conspiracy. Although by 
analogy— misprison of a felon, harbor- 
ing a fugitive — active concealment is us- 
ually required for the offense to occur. 
S. 1 defines conduct as “any act, any 
omission, or any possession,” and would 
thereby bring concealment within the 
time limitation extension provided for. 
Also, the dichotomy between active 
and passive is usually an artificial one, 
without any objective certainty. One will 
inevitably actively conceal one’s crime. 
In addition, the requirement that the 
coconspirators agree to the concealment 
will offer no salvation. All conspirators 
agree, explicitly or implicitly, to conceal 
their offenses; the act of any one con- 
spirator will bind the others if it is rea- 
sonably foreseeable. These requirements, 
of agreement and active concealment, 
have no objective validity. 

All crimes have as an objective se- 
crecy and concealment— no criminal de- 
sires to be caught and conspiracy is no 
exception. But to raise its status to a 
legal objective of a conspiracy, there- 
by continuing the offense, insures that 
conspiracy will have no statute of limita- 
tions and prosecutors can and will al- 
ways prosecute for concealment of a con- 
spiracy when the applicable statute of 
limitations for the crime have expired. 
If such is the intent of Congress then we 
should specifically state that conspiracy, 
like any capital offense, shall have no 
limitation on the institution of a prose- 
cution. 

Also, within this amendment is a 
change in the limitation for prosecution 
for failing to register. As currently 
drafted, the statute of limitation does 
not begin to run until the individual reg- 
isters, thereby insuring that the offense 
will have no limitation. The individual 
would have to proclaim his crime, by reg- 
istering late. In order for the statute to 
begin running. If an individual has a 
duty to register by a certain date, his 
crime consists in not registering on that 
day — once the crime has been committed 
the applicable period should start to run 
without each succeeding day of failing to 
register becoming an additional day of 
criminal behavior. The philosophy of a 
statute of limitations should require that 
the time starts to run when the crime is 
committed and if this is a known legal 
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its forthcoming markup of S. 1267 and 
report its recommendations to the full 
Senate as soon as possible. I ask unan- 
imous consent that the text of the 
amendment and the Board’s descriptive 
letter of transrMttal dated September 24, 
1975, be printeAin the Record. 

There being nonobjection, the amend- 
ment and letter, Vwere ordered to be 
printed in the Record, as follows: 

Amencmeot No. 927 

On page 21, beglnnlng^at line 17, through 
page 24 ending at line 13JV;trike all of sub- 
sections 301(a) and (b) altei insert In lieu 
thereof the following substations 301(a) 
through (d) and reletter subsections 301(c), 
(d), and (e) at lines 14, 19 ami 25 respec- 
tively on page 24 as 301 (e), (f), atod (g) : 

Sec. yoi(a). Subsection (c) of section S of 
the Home Owners’ Loan Act of \933, as 
amended (12 U.S.C. 5 1464(c)), with The ex- 
ception of the fifteenth paragraph tSjrreof, 
is amended to read as follows : Tk 

“(c) (1) In implementing the provlsionfcof 
this subsection, the Board shall cause suSa 
associations to be primarily housing lender^ 
An association may, to such extent, and sub- 
ject to such rules, regulations, definitions, 
and orders, as the Board may prescribe from 
time, to time, invest in, sell, service, or other- 
wise deal with, the following loans and other 
investments. As used in this subsection, the 
term ‘loans’ includes obligations and exten- 
sions or advances of credit; and any reference 
to a loan or investment includes an Interest 
in such a loan or investment. 

“(A) loans secured by or made with re- 
spect to or for the acquisition, development, 
construction, Improvement, repair, equipping, 
or alteration of real property which comprises 
or includes or is to comprise or include one 
or more homes or other dwelling units (in- 
cluding condominiums, cooperatives, and mo- 
bile homes) : 

"(B) loans to, or other securities or in- 
struments issued by, or having the benefit of 
any insurance, guaranty, or assistance of, any 
one or more of the following; 

■‘(i; the United States, a State or political 
subdivision of a State, Including any depart- 
ment or agency of any one or more of the 
foregoing; 

( ii } the Federal National Mortgage Asso- 
ciation, the Federal Home Loan Mortgage 
Corporation, a Federal Home Loan Bank, or 
any other instrumentality of the United 
Staves, a State or political subdivision of a 
State, created to further any housing pro- 
gram; 

“ lli) the National Housing Partnership 
Corporation and any partnership, limited 
partnership, or Joint venture formed pur- 
suant to sections 907(a) or 907(c) of the 
Housing and Urban Development Act of 
1963, as heretofore or hereafter in effect; 
and 

"(lv) the President of the United States, 
as authorized under sections 221, 222, or 
224 of the Foreign Assistance Act of 1961, 
as now or hereafter in effect; 

“ ;C) deposits in, other loans to, and bank- 
ers’ acceptance of, any financial institution 
the accounts of which are Insured by an 
agency of the United States; 

“iD) loans or other Investments secured 
by any type of loan or other investment au- 
thorized under the preceding subparagraphs 
(A) through (C); 

“:Ei loans secured by accounts in the 
association; 

"(F) real property a substantial portion 
of which ts used or will be used as a home 
office or other office facility of the associa- 
tion (or securities of a corporation substan- 
tially all of whose activities consist of the 
ownership or operation of such real prop- 
erty) ; and 

" (G) the following additional loans and 


other investments, but no association may 
make an investment under this subpara- 
graph (G) if its aggregate outstanding in- 
vestments under this subparagraph (G) 
would thereupon exceed 30 per centum of 
its total investments under this parag -aph 
(c)(1); 

“(i) loans for the payment of expens- s of 
college, university, vocational school, or 
other education; 

"(ii) consumer loans; 

“(ill) loans secured by or made witl. re- 
spect to other real property; 

"(lv) to the extent not referred to in the 
preceding subparagraph (B), loans tc , or 
other securities or Instruments issued by, 
or having the benefit of any insurance, guar- 
anty, or assistance of, the Student Loan 
Marketing Association, any other instrumen- 
tality of the United States, or any instru- 
mentality of a State or political subdlvi don 
of a State; 

“ ( v) loans or other investments for pur- 
poses related to community conservation, 
development, or Improvement; 

“(vi) loans or other investments secured 
by loans or other investments authorized 
. under the preceding provisions of this ub- 
tparagraph (G); 

^“(vii) loans to, or other securities or In- 
struments Issued by, any corporation ln- 
corborated under the laws of any State or 
of fib United States, substantially all the 
activities of which are reasonably related to 
the activities of associations, but no asso- 
ciation i^gy make an Investment under this 
subdlvisii™. (vli) if aggregate outstanding 
investmen St under this subdivision (vli) 
would thereupon exceed the greater of one 
per centum olMts assets or 25 per centum of 
its net worth; sm 

"(vili) comme!j|lal paper and other cor- 
porate debt securities. 

“(H) Any instltumon which has conve tad 
to a Federal assoclmon pursuant to sub- 
section (1) of this seSBon 6 may, to the ex- 
tent permitted by thiBBoard and subject 
to such terms and conditions as may be 
imposed by the Board : 

"(i) make Investments Spf a type per- 
mitted under subparagraph 1 ®) of this para- 
graph (c)(1) without regarcRio the 30 per 
centum of assets llmltatlon^&ontained in 
said subparagraph (G) for a pfclod no to 
exceed five years from the effecwe dat- of 
such conversion; flL 

“(11) retain, but not increase, int^tm- nts 
which were lawful immediately prioato the 
effective date of such conversion wheats ich 
Investments are not authorized undeRthts 
paragraph (c)(1) and are not lncludiR as 
an authorized Investment for the converted 
association pursuant to subsection (a) 
this section 5; and tk 

“(ill) in the case of a mutual savingsTl 
bank converting to a Federal association, 
continue and retain those investments in- 
cluded within subsection (a) of this sec- 
tion 5 to the extent permitted by said s bi- 
section, except that the Board may Include 
any of such Investments which are of a t ype 
authorized by subparagraph (G) of - his 
paragraph (c) (1) within the 30 per cenlum 
of assets limitation contained in said sub- 
paragraph. 

“(2) To such extent, and subject to such 
rules, regulations, definitions, and orders as 
the Board may prescribe from time to ti ne, 
an association may be and act as execu or, 
(administrator, custodian, testamentary 
trustee, or trustee of a living trust, or in ny 
other fiduciary capacity, for any estate, trust, 
or assets owned by, or created, existing or 
organized for the benefit of any individual 
or individuals, or as custodian or truster of 
any individual or self-employment ret're- 
ment account or plan, and all funds helt in 
any such capacity by any such associat '.on 
may be commingled for appropriate invest- 
ment. An association may also act as cus- 


todian or trustee with respect to any securi- 
ties issued or guaranteed by any financial 
institution the accounts of which are in- 
sured by the Federal Savings and Loan In- 
surance Corporation or issued or guaran- 
teed by an' affiliate of one or more of such 
institutions. An arrangement which would 
otherwise be a trust having an association 
as trustee shall, for the purposes of this 
paragraph (2), the Internal Revenue Code 
of 1954, or any other provisions of law now 
or hereafter in effect, be considered to be a 
trust having an association as trustee with- 
out regard to the fact that all or part of 
such arrangement consists or has consisted 
of one or more deposits. One or more asso- 
ciations may establish, maintain, or invest 
in common funds. An association shall not, 
by. reason of any service, activity, or business 
authorized by this paragraph, be considered 
not to be entitled to any exemption or fav- 
orable treatment, under any tax statute or 
other statute. It would have or receive In 
the absence of such service, activity, or 
business.” 

(b) . Section 2 of the Home Owners’ Loan 
Act of 1933, as amended (12 U.S.C. § 1462), 
Is amended by adding at the end thereof 
the following new subsections: 

“(e) The terms 'real property’ and Teal 
estate’ include leaseholds. 

“(f) The term "State” means any State 
of the United States, the District of Colum- 
bia, the Commonwealth of Puerto Rico, the 
Virgin Islands, the Canal Zone, Guam, 
American Samoa, and any territory or pos- 
session (including any trust territory) of 
the United States. The provisions of this 
Act shall apply to any Eltate as herein 
defined”. 

(c) . Section 7 of the Home Owners’ Loan 
Act of 1933, as amended (13 UJ3.C. § 1466), 
is repealed. 

(d) . The fifteenth paragraph of subsection 
(c) of Section 5 of the Home Owners' Loan 
Act of 1933, as amended (12 U.S.C. § 1464 
(c>), is designated paragraph (c)(3). 

Federal Home Loan Bank Board, 
Washington, D.C., September 24, 1975. 
Hon. Nelson A. Rockefeller 
President, U.S. Senate, 

Washington, D.C. 

Dear Mr. President: I transmit herewith 
on behalf of the Federal Home Loan Bank 
Board a draft of proposed amendments to 
S. 1267, the "Financial Institutions Act of 
1975 ”, for the purpose of amending proposed 
amendments to Section 5(c) of the Home 
Owners’ Loan Act of 1933, as amended. The 
draft proposed amendments would strike the 
proposed amendment to Section 5(c) ap- 
pearing in S. 1267 and substitute therefor 
a revised Section 5(c) for the purposes out- 
lined below. 

BL S. 1267 would leave intact the complex 
wid cumbersome provisions of existing Sec- 
tten 5(c) of the Homo Owner’s Loan Act hut 
wiJWd substantially expand the lending 
authority permitted Federal savings and 
loanIWssoclations under that section. It Is 
the purpose of the proposed amendments to 
S. 126'\ transmitted herewith, to simplify 
exi sting tfife) while accomplishing this ob- 
jective. ‘ffiiere are several specific areas 
treated bJPfe the Board's revision which I 
would like & bring to your attention. 

1 . Real UsAfe Loans. The Board’s revision 
would specifically divide real estate loans 
into two categories: the first relates to resi- 
dential real est\te loans, which would be 
placed m subnaiWaph (A), and would be 
without limitation; the second are other real 
estate loans, which would be placed in sub- 
paragraph (G) (III) and be subject to a 30% 
limitation discussed below. You will observe, 
that the Board’s revision of Section 5(c) 
would make a basic di vision between invest- 
ments which may be unlimited in amount 
contained In subparagraphs (A) through (F) 
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duty an enforcement effort should dis- 
cover the offense within that time. There 
is no overriding State interest • which 
gives reason to require the person to have 
the possibility of prosecution over his 
head in perpetuity. 

This amendment next changes the 
time limit for reinstitution of prosecu- 
tion. S. 1 follows current law in providing 
6 months for reinstitution of prosecution 
if it was originally dismissed for a defect 
in the complaint itself. However, 6 
months is too much time to be allowed 
for the reinstitution of a prosecution, 
even if a new grand jury need be called. 
If the Government is serious about in- 
stituting a prosecution after a dismissal 
and after the statute of limitations has 
run, it can and should do it within 60 
days of the dismissal. This amendment 
also will cause greater efficiency in the 
administration of justice. 

I must add that it is explicit within the 1 
amendment that such an extension of the 
applicable limitation period will only ap- 
ply when there is a defect or error on the 
face of the complaint, indictment, or in- 
formation, as the current law states. The 
word “insufficiency” connotes evidence, 
and any dismissal based upon evidence 
may not be reinstituted. 

The final part of this amendment is to 
change the tolling of the statute of limi- 
tations. S. 1 as drafted parallels current 
law. There is no reason to toll the period 
based upon the absence of the defendant 
unless it impedes the investigation of the 
crime. An indictment may be found, or 
an information filed in the absence of the 
defendant, and that will s'olve the limita- 
tion problem. The time limitation only 
requires the institution of criminal pro- 
ceeding within the applicable period, it 
does not require that the defendant be 
brought to trial. The absence of the de- 
fendant is not a reason to find the indict- 
ment or file the information. 

The second amendment will change 
section 522 — Insanity. 

The defense of insanity is not set forth 
in any statute, nor has it been precisely 
defined by the judiciary. The Supreme 
Court has recognized the defense, but has 
never set about to define it. See Davis v. 
United States, 160 U.S. 469 (1895) (Bur- 
den of Proof) . Rather it has allowed the 
lower courts freedom to fashion various 
rules, and experiment with them, rather 
than solidifying the Federal court sys- 
tem with any one definition. However, 
the defense is probably constitutionally 
required. See Robinson v. California, 371 
U.S. 905 (1962) (Dictum). 

The definition in S. 1 requires that the 
defendant must lack the requisite state 
of mind for the commission of an offense 
as a result of a mental disease or defect. 
This would essentially negate the defense 
of insanity, and at the least codify the 
earliest test used in judicial history. If 
the defendant lacks the requisite state 
of mind, he is pot guilty; but if he does 
so as a result of insanity, he is insane. 
The defense of insanity means more 
than that. 

There have been, and are currently, 
various tests for legal insanity. The 
earliest was the “wild beast” theory, that 
the defendant was responsible for his 
actions unless he was wholely deprived of 


understanding and memory to such an 
extent as to not know what he was doing. 
As psychology developed, and recognition 
of incompetent individuals grew, an ex- 
panded definition arose, in the famous 
McNaghten case. The test enunciated 
there, known as the right/wrong test, 
was whether the defendant was laboring 
under such defect of reason, from a dis- 
ease of the mind, as to not know the 
nature and quiry of the act he was do- 
ing ; or if he did know, -that he did not 
know that what he was doing was wrong. 
This test is still the sole test in most 
common law jurisdictions, and in some 
States by statute. Most courts interpret 
the right and wrong in the test as being 
moral right and wrong, although some 
hold it to be the legal right and wrong. 
This test has .been often attacked as be- 
ing based on outmoded and erroneous 
psychological theories, and as concen- 
trating solely on defects of reason and 
not emotion. 

Another test, which is used as a sup- 
plement to the McNaghten rule, is the 
irresistible impulse test, or the inability 
to control one’s conduct. This test states 
that notwithstanding that the defendant 
could comprehend the nature and con- 
sequences of his actions, and knew that 
what he was doing was wrong, neverthe- 
less if he was forced to its execution by 
an impulse which he was powerless to 
control as consequence of a disease or 
defect of the mind, his conduct will be 
excused. 

The American Law Institute, in its 
Moral Penal Code, proposed another test 
which has been adopted in a number of 
States. The test states that a defendant 
is not responsible for criminal conduct if 
“at the time of such conduct as a result 
of mental disease or defect he lacks sub- 
stantial capability to either appreciate 
the criminality — wrongfulness — of his 
conduct or to conform his conduct to the 
requirements of law.” 

Another test which has had limited 
success is variously known as the Dur- 
ham Rule, the “product” test or the New 
Hampshire Rule. It states that a defend- 
ant is not responsible for his criminal 
conduct if his, unlawful act was the prod- 
uct of a mental disease or defect. The 
test as to whether the conduct is a “prod- 
uct” is legally the “but — for” test often 
encountered in the theory of tort law 
and is left to the jury to determine. The 
court merely regards cognition, volition, 
and capacity to control behavior — that 
is knowledge, will and choice— as the' 
three essential elements of sanity, which 
the Government must prove. Any in- 
struction to the jury on the defense of 
insanity must have the jury find an all 
three elements to prove sanity. 

The Federal courts are currently di- 
vided on the tests, and variously follow 
the McNaghten test; the McNaghten test 
supplemented by the irresistible impulse 
test; see Pollard v. United States, 282 F2d 
450 (6th Cr. 1959) , rehearing denied, 285 
F2d (6th Cir. 1960) ; the Model Penal 
Code Test, see, United States v. Freeman, 
357 F2d 606 (2d cir. 1966) (rejecting Mc- 
Naghten for Model Penal Code) ; Black 
v. United States, 269 F2d 38 (9th cir. 
1959), cert. den. 361 U.S. 938 (1960) (re- 
jecting Durham for Model Penal Code) ; 


also second, fourth, and fifth circuits; a 
modification of the Model Penal Code 
known as the Currents Test, United 
States v. Currens, 290 F2d 751 (3d cir. 
1961) ; the Three Elements Test, Duskey 
v. United States, 295 F2d 743 (8th cir. 
1961) cert. den. 368 U.S 998 (1962); or 
the Durham rule as modified. 

The formulation of insanity as a de- 
fense as presently drafted in S. 1 would 
essentially return the definition of in- 
sanity to the “wild beast” test. This is 
because in order to negate the mental 
elements in all but the public welfare 
offense — no mental requirements — such 
as known conduct, the defendant would 
have to be totally without understanding. 
That test predates McNaghten, which is 
itself criticized for being based on out- 
moded psychological thinking. 

There is currently great controversy 
over what is the proper formulation of 
the insanity defense. The debate rages 
among psychiatrists and psychologists as 
to what is insanity, both legal and non- 
legal definitions; and what constitutes 
incompetence. Legal theorists debate 
over the purposes of the insanity defense 
and the implicit fault concept in crim- 
inal laws. 

The Supreme Court has taken the 
position that because the state of the art 
has not developed sufficiently, both in the 
law and in medicine it is too early to 
definitively define the defense. The bet- 
ter way is to allow experimentation to 
develop the most effective and proper 
formulation. In the Federal courts the 
most popular formulation is the Model 
Penal Code, but in the States the Mc- 
Naghten, supplemented by the irresist- 
ible impulse test, is the most common. 
But a return to the earlier test, before 
the development of modern psychology, 
as S. 1 attempts, would reject the last 300 
years of judicial and psychological his- 1 
tory and learning. It is still too early to 
solidify the definition of insanity and 
until there is at least some moderate 
form of agreement the defense should 
not be codified. For that reason my 
amendment will eliminate from S. 1 a 
definition of the defense of insanity. 

The third amendment changes section 
551 — Unlawful Entrapment. 

The defense of entrapment to a Fed- 
eral prosecution is judicially created. It 
is not presently set forth in any statute. 
The Supreme Court’s latest statement of 
the defense is set forth in the case of 
United States v. Russell, 411 U.S. 423 
(1973), which upheld the previous two 
entrapment cases of Sorrells v. United 
States, 287 U.S. 435 (1932) , and Sherman 
v. United States, 356 U.S, 369 (1958). 
The Court stated that the defense will 
apply if the defendant was not predis- 
posed to commit the offense and that 
the Government planted the intent to 
commit the offense in the mind of the 
defendant.. Once this prior state of mind 
has been proven by the defendant the 
Government cannot thereafter punish 
the defendant for his unlawful conduct. 
The Court continued that the basis for 
the defense is that Congress did not in- 
tend that its criminal laws should be ap- 
plied to such an individual who was pre- 
viously, before the Governmental inter- 
ference, not intending to break any law. 
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This formulation has become known 
:ts the subjective test, and was persua- 
sively criticized by the dissents in Russell 
and by commentators thereafter. The 
competing formulation of the entrap- 
ment is known as the objective formu- 
lation, and was asserted by the minori- 
ties’ opinions in the cases set out above. 

There are basically three objections to 
the subjective formulation. The first is 
that it allows into evidence previously 
i rrelevant and hearsay evidence on the 
predisposition of the defendant. To con- 
■ ’iet an individual the Government must 
show conduct on the part of the defend- 
ant — the actus reus — and also the requi- 
site mental state of the defendant re- 
garding his conduct and the conse- 
quences of the conduct — the mens rea. 
The subjective formulation raises the 
question of the origin of the mens rea of 
r, he defendant, and makes that origin 
he sole criterion of the defense. 

The second objection is that the de- 
fense is all but disallowed for any indi- 
vidual who has been charged or convicted 
of any previous offense, or who is a 
“criminal.” The evidence of any passed 
criminality appears almost conclusively 
us showing that the intent to commit 
he crime arose within the defendant 
and that the Government merely allowed 
he opportunity for the individual to 
commit the crime; that is, did not en- 
trap him. The agent’s conduct toward 
people with past records, or with bad 
imputations, will therefore be less cau- 
tious and will not comport with a democ- 
racy's ideals of how its members should 
lie treated by the police. Although it is 
true that criminals should be caught 
swiftly and dealt with by the courts, mi- 
ll that individual engages in specific 
conduct he should not be treated any dif- 
ferently than any other individual. Just 
because an individual has a past record 
or bad reputation he should not lose his 
rights to unwarranted police interfer- 
ence and persecution. 

The third objection is more philo- 
sophical, but subsumes the other two 
objections. It is that the thrust of the 
entrapment should be an objective one, 
hit the Government should not be al- 
owed to follow certain courses of con- 
i iuct in order to ensnare individuals into 
acting unlawfully for the purpose of 
gathering evidence of the unlawful ac- 
tivity. The focus of the defense should 
be the conduct of the law enforcement 
officers and the agents, and the pro- 
pensity of their acts to cause criminal 
conduct. Some commentators have 
i stated that if the conduct of the officers 
is flagrant enough, that the due process 
clause would bar a conviction. However, 
they state no cases in support of that 
position. 

Entrapment is an affirmative defense. 
The defendant, under the subjective for- 
mulation, must prove by a preponder- 
ance of the evidence, that he had no 
predisposition to commit the offense and 
that the intent to commit the crime was 
ilmpianted in him by Government agents. 
Martinez v. United States, 373 F2d 810 
10th cir. 1967). The defendant must 
Hirst show his character as being law- 
abiding, and then prove that the con- 
duct of Government did more than sim- 


ply provide an opportunity for the de- 
fendant to commit a crime. The defend- 
ant must also show action by t ie Gov- 
ernment to originate and implar-t in the 
defendant an intent to act uni iwfully. 
The Government must merely show, by 
hearsay evidence, rumor and suspicion, 
that likely as not — defeat the def; ndant’s 
burden of proof by a prepondei ance of 
the evidence— the defendant had a pre- 
disposition to criminal conduct. 

By my amendment the defense is based 
on the American Law Institute’ Model 
Penal Code, proposed Final Draft 1962, 
section s.13. It is an objective f irmula- 
tion, the thrust of which is he law 
enforcement officer’s conduct and the 
probable consequences of that onduct. 
In order for the defense to ai ise, the 
officer must first induce or encou age the 
individual to engage in unlawful con- 
duct. There are then two stam ’ards to 
judge the effects of the induce ment to 
determine if the defense is applicable. 
The first is if the official knowingly 
makes false representations that the 
conduct will be legal if engaged i i by the 
individual, then arrests them for the 
conduct. An example of this is he Cox 
against Louisiana case, where r. sheriff 
told some demonstrators that in order 
for their protests to be legal the had to 
move to a parking lot nearby. W1 en they 
did so they were arrested and convicted. 

The second standard is that the 
methods of persuasion used by he offi- 
cials in getting the defendant tc engage 
in unlawful conduct create a substantial 
risk that the conduct will be enraged in 
by others than those ready to commit it. 
Any question of predisposition goes to 
the predisposition of the community at 
large, and will not foreclose the defense 
to individuals vvho have a “bad reputa- 
tion.” Individuals who commit crimes 
should be dealt with swiftly, but law- 
enforcement officials in the inves tigation 
of crimes and apprehension of c iminals 
should be held to certain stam ards of 
conduct, and that standard is the very 
base of the defense of entrapm -nt. 

My amendment precludes the defense 
when the crime charged is causing or 
threatening bodily injury. Such conduct 
is clearly beyond social acceptabi ity, and 
any time police conduct causes such 
crimes the defence should be govi rned by 
the standards of the defense of duress or 
the defense of protection of pei sons or 
property, which defenses are set forth 
in S. 1 at section 531, 542, and 543, 
respectively. 

Mr. President, those are my amend- 
ments for chapter 5 of the Criminal 
Justice Reform Act of 1975. The first 
amendment for chapter 10 ’will change 
section 1001 — Criminal Attempt. 

In the statutes currently in for e, there 
is no criminal attempt statute of general 
applicability. There are, howevei crimes 
that are explicitly defined to include 
attempts. These are 18 U.S.C. 751 and 
752 — escape or assisting escapes; 18 
U.S.C. 32 and 33 — destruction of air- 
craft, motor vehicles or their facilities; 
18 U.S.C. 351 — congressional as assina- 
tion, kidnapping and assault; li U.S.C. 
1113 — murder and manslaughter; 18 
U.S.C. 1751 — Presidential assasr ination, 
kidnapping, and assault; 18 U.S.C. 


1751 — actions at the residence of 
our President; 18 U.S.C. 1892 — wreck- 
ing trains; 49 U.S.C. 1492 — aircraft 
piracy; and 40 U.S.C. 193(h)— actions 
on Capitol Grounds. This section of S. 1, 
as an attempt statute of general 
applicability, is a significant extension 
of the Federal Criminal Law. 

The Supreme Court has not heard a 
case on criminal attempt and the lower 
courts are not in total agreement on the 
common law tradition of the crime of 
attempt. One of the biisic problems of an 
attempt statute is to define the line be- 
tween mere preparation to commit an 
offense, which is not punishable, and 
conduct constituting “attempt,” The bill 
as drafted states that the conduct must 
"indicate his intent to complete” the 
crime. This is a very broad standard, as 
almost any act of preparation may “in- 
dicate” his intent. The law as presently 
drafted is very close to allowing prosecu- 
tion for only an “evil intent” with a 
minimal conduct requirement — conduct 
that poses little or no threat to society. 
Therefore, my amendment would require 
that the defendant's conduct “unequiv- 
ocably” indicate his intent — thereby 
strengthening the requirement that there 
be conduct that poses a threat to society. 

S. 1, in its present f orm, precludes the 
defense of legal or factual impossibility. 
Although some commentators have rec- 
ommended that these defenses be pre- 
cluded, it is urged that this not be done. 
If precluded, the criminal laws would al- 
low prosecution for simple wrongful in- 
tent, as the individual’s conduct cannot 
amount to a crime. This area has always 
been a law professor’s darling, and nu- 
merous famous hypotheticals come to 
mind. The person who thinks he is a 
witch doctor and can kill people by stick- 
ing pins in a doll — he has the intent, his 
actions indicate his intent, but there is 
factual impossibility of consummation. 
Should this be punished as attempted 
murder? The Lady Bl&ekmore hypotheti- 
cal is another well known example. Lady 
Blackmore returns to her native England 
with some fine French silks. She believes 
that there is a law requiring a duty to 
be paid on them, which she does not want 
to pay. She therefore hides the silks in 
an effort to smuggle them into the coun- 
try. They are discovered on her entry 
but it turns out there is no law requiring 
a duty to be paid on them. She has the 
intent, and her actions indicate her in- 
tent, but there is legal impossibility of 
consummation of the crime. Should this 
be punished as attempted smuggling? 
Under S. 1 both of these hypotheticals 
should be prosecuted. 

The hypotheticals point out the rea- 
sons for the defenses. Without these de- 
fenses conduct that cannot amount to a 
crime is punishable, because of the evil 
intent. The reason for there being a 
crime of attempt is to allow police officers 
to arrest individuals before they com- 
plete a crime — catching them in the act — 
and to punish individuals when the exe- 
cuted plans are stopped just short of 
completion, through the intervention of 
some other force. Certainly there is a 
need for the codification of such a crime, 
such codification allows the prevention of 
an injury to society, and eliminates the 
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requirement of after the fact correction 
of injury if correction is possible. 

The fifth amendment I am introduc- 
ing today, and the second amendment to, 
chapter 10, will change section 1002- 
Criminal Conspiracy. 

The current conspiracy statute is set 
out at 18 U.S.C. section 371, and states 
that if two or more persons conspire to 
commit an offense against the United 
States, or to defraud the United States, 
and any person who do any act to effect 
the object of such conspiracy, they can be 
punished by up to 5 years in prison plus 
a fine, unless the object of the conspiracy 
is a misdemeanor, and then the punish- 
ment is the maximum for the misde- 
meanor. Conspiracy is another of the in- 
choate crimes and has engendered a great 
deal of controversy over the years. The 
courts, in dealing with the statute, have 
maintained and engaged the common law 
traditions and requirements of conspir- 
acy, and have also required a specific in- 
tent on the part of any defendant to 
commit the objective of the conspiracy. 

Section 1002 of S. 1 reflects of those 
requirements, but leaves the conduct ele- 
ment — besides the agreement — loosely 
defined. My amendment will make it 
clear that the conduct must be specif- 
ically in furtherance of the conspiracy, 
thereby maintaining the requirement 
that there be a specific threat to society, 
not just the possibility of further con- 
certed action, and the requirement that 
there be a specific intent to effectuate 
the conspiracy by engaging in conduct. 

As presently drafted, S. 1 defines an 
"objective” of a conspiracy to include 
"any measure for concealing, or ob- 
structing justice in relation to, any as- 
pect of the conspiracy.” This definition 
will accomplish two things, it will ex- 
pand the scope of conspiracy and make it 
a crime of perpetual duration. 

The act of concealment is an objective 
and an element of all criminal activity — 
nc one wants to be caught. To make this 
capable of being the objective of a con- 
spiracy would negate the need for al- 
most all other crimes. If a group of peo- 
ple observed a mugging, and they “con- 
structively” agreed not to summon the 
police, they could be guilty of conspir- 
acy if. they went home and did not call 
the police. Although their conduct is rep- 
rehensible, it should not be punishable 
as conspiracy. Conspiracy is an inchoate 
crime, and to many people an objection- 
able crime. At least the crime should be 
defined circumspectually. To allow si- 
lence as an objective of a conspiracy, 
and thereby allow criminal sanctions, 
goes beyond the reason for a Grime of 
conspiracy — to punish the agreement to 
commit unlawful concerted activity when 
there is conduct to effectuate the agree- 
ment. 

This section is very much like the 
question of concealment which I ad- 
dressed earlier when discussing my 
amendment to section 511. Much of the 
analysis stated there must be restated 
here. As presently drafted the section 
provides that the crime will have no end, 
as the participants of a conspiracy will 
not endeavor to come forward and prove 
they committed a crime, they will con- 
tinually keep silent. Although the courts 


have usually required that there be ac- 
tive concealment — as in the case of har- 
boring a fugitive — such cannot be as- 
sumed and should be made explicit. The 
bill defines “conduct” as including “any 
act, any omission, and any possession,” 
at page 34, line 38, which raises doubts 
as to that interpretation. This provision, 
then, effectively removes the statute of 
limitations on conspiracy, and will pos- 
sibly engender the use of conspiracy 
trials whenever the statute of limitations 
has run on some other crime. The 
amendment therefore returns the defini- 
tion of conspiracy to its more common- 
sense meaning — the act of conspiracy to 
commit the offense, the immediate flight 
therefrom, and the division of spoils. 

In the affirmative defense set forth In 
S. 1, the defendant, in order to absolve 
himself of criminal liability, must volun- 
tarily and completely renounce his crim- 
inal intent, and must also prevent the 
objective of the conspiracy from occur- 
ring. This is too great a burden to force 
upon the individual. He should be re- 
quired to voluntarily and completely 
renounce his intent, but should not be 
absolutely liable if the crime is com- 
pleted. He should be required at the 
most to act in a manner reasonably de- 
signed to cause the prevention of the 
crime. As currently drafted, if an indi- 
vidual renounced his criminal intent and 
went to the police, who either were un- 
able to prevent the crime through some 
fortuitous event, or decided to allow the 
crime to occur in order to apprehend the 
criminals for their conduct, the individ- 
ual would be prevented from asserting 
his worthy conduct as a defense, but 
rather would be liable with the others. 

In the defense precluded subsection of 
section 1002 the basic common law rules 
have been maintained, with one objec- 
tionable exception. This subsection would 
preclude the defense that because all of 
one’s alleged coconspirators have been 
acquitted, the Government can still pro- 
ceed against the remaining individual. 
By my amendment the Government 
would, and should, be stopped from 
denying the earlier verdict. This provi- 
sion goes against the common law of 
conspiracy, the current law of con- 
spiracy, and the spirit if not the letter of 
the most recent double jeopardy decision 
of the Supreme Court, Ashe v. Swenson, 
1970, which was cast in terms of estop- 
ple. If this defense were to be precluded, 
an individual could be found guilty of 
conspiring with himself, because all 
his alleged coconspirators would have 
been found innocent. Such a series of at- 
tempted prosecutions would be more 
closely approximate harassment rather 
than a search for just retribution against 
criminals. 

As to the punishment for this offense, 
the current statute sets 5 years if the 
conspiracy was to commit a felony, and 
the possible term for the misdemeanor if 
the conspiracy was to commit a misde- 
meanor. S, 1 would set the punishment 
at the punishment for the objective of 
the conspiracy. This, it is urged, does not 
adequately equate the punishment with 
the offense. The threat to society from 
conspiracy is unlawful concerted activ- 
ity, but it should be presumed that in a 


conspiracy prosecution the crime has not 
been completed. To hold an individual 
responsible for agreeing to commit a 
crime to the same degree as one who 
completed the crime does not comport 
with seriousness of their actions. My 
amendment would set the punishment at 
one-half the punishment of the objective 
of the conspiracy, which is sufficient to 
express the danger in concerted activity. 
The provision in some instances — Class 
A, B, or C felonies — would give longer 
prison terms, and in others a lighter 
sentence. The attempt is to equate the 
seriousness of the conduct with the pun- 
ishment, which present law does not do, 
and which S. 1 fails to recognize. 

The sixth amendment I am submitting 
today will change section 1003 — Criminal 
solicitation. 

There is currently no solicitation 
crime of geiferal applicability. The only 
solicitation crime regards the soliciting 
of a bribe or public graft. 

S. 1 basically sets forth the common law 
crime of solicitation. The affirmative de- 
fense, which allows for repentance of the 
act, although not accepted in all juris- 
dictions that have solicitation as a 
crime, is deemed appropriate as this is 
the third of the inchoate crimes — at- 
tempt and conspiracy being the other 
two — and as this is an extension of cur- 
rent Federal law. However, the require- 
ment the defendant “prevent” the com- 
mission of the offense is too great a bur- 
den to place on the offender. My amend- 
ment will provide a more just standard 
which will require that the defendant 
takes reasonable steps to prevent the 
commission of the offense and acts to 
insure that he is not criminally liable if 
after his repentance and actions some 
fortuitous circumstance cause the com- 
mission of the offense. 


NATURAL GAS EMERGENCY ACT OF 
1975— S. 2310 

AMENDMENT NO. B34 

(Ordered to be printed and to lie on 
the table.) 

Mr. HOLLINGS (for himself, Mr. 
Glenn and Mr. Talmadge) submitted an 
amendment intended to be proposed by 
them, jointly, to the bill (S. 2310) to 
assure the availability of adequate sup- 
plies of natural gas during the period 
ending June 30, 1976. 


ADDITIONAL COSPONSORS OF 
AMENDMENTS 

AMENDMENT NO, 876 

At the request of Mr. Abourezk, the 
Senator from Utah (Mr. Moss) and the 
Senator from Washington (Mr. Jack- 
son) were'added as cosponsors of amend- 
ment No. 876, intended to be proposed 
to the bill (S. 1816) the Foreign Assist- 
ance Act Amendments of 1975. 

AMENDMENT NO. 903 

At the request of Mr. Robert C. 
Byrd, the Senator from South Carolina 
(Mr. Thurmond) was added as a co- 
sponsor of amendment No. 903, proposed 
by him (for himself and others) to .the 
amendment of the Senator from Penn- 
sylvania (Mr. Hugh Scott, for himself 
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aaa others) to the bill CH.R. 8069) mak- 
ing appropriations for the Departments 
oil Labor, and Health, Education, and 
Welfare, and related agencies, for the 
fiscal year ending June 30, 1976, and 
the period ending September 30, 1976. 
a id for other purposes. 


ORDER FOR STAR PRINT-SENATE 
RESOLUTION 256 

Mr. KENNEDY. Mr. President, be- 
et, use of a typographical error in print- 
ing. I ask unanimous consent that a Star 
Print be made of Senate Resolution 256, 
H e Senate resolution I submitted in sup- 
port of the people of Portugal. 


KOTICE OF GOVERNMENT OPERA- 
TIONS COMMITTEE MARKUP ON 
E. 957, TO AMEND THE INTERGOV- 
ERNMENTAL PERSONNEL ACT OF 
1970 

Mr. RIBICOFF. Mr. President, I wish 
;o announce a markup by the Govern- 
n;nt Operations Committee on S. 957, 
which amends the Intergovernmental 
’ersonnel Act of 1970 to improve per- 
ion.el administration in State and local 
governments. 

The markup will be on Wednesday, 
October 1, at 10 a.m. in room 3302, Dirk- 
eu Senate Office Building. Other com- 
mittee business may also be considered. 


NOTICE OF HEARINGS 

ill'. LEAHY. Mr. President, the Sub- 
committee on Environment, Soil Conser- 
vation. and Forestry of the Senate Agri- 
culture Committee will hold hearings on 
• >- 2308 in Bristol, Vt., on September 28, 
1975 . from 7:30 p.m. to 9:30 p.m. and 
on September 29, from 8 a.m. to 3 : 30 p.m. 

This proposed legislation would revise 
■ <)<• boundaries of the Bristol Cliffs Wil- 
derness Area and is of great interest 
to the residents of the Bristol area. I want 
to thank Senator Talmadge, chairman 
of the committee, for his cooperation in 
permitting this unusual Sunday hearing 
which will permit property owners who 
could not otherwise do so to testify be- 
rms the subcommittee. 


ADDITIONAL STATEMENTS 

DEVELOPMENT OF U.S. NUCLEAR 
POWER POTENTIAL 

Dir. STEVENS. Mr. President, on Sep- 
tember 18, 1975, Senator Howard Baker 
from Tennessee addressed the American 
Nuclear Society Executive Conference on 
Nuclear Legislation. As we are all aware, 
Mr. Baker, as a member of the Joint 
Committee on Atomic Energy, has devel- 
oped considerable expertise in this field. 

In this address Mr. Baker focused on 
the need for a sensible development of 
the U.S. nuclear power potential as the 
best means to decrease our dependence 
on the dwindling supply of petroleum 
products. He discussed the safety aspects 
of nuclear power and urged that all in- 
cidents regarding nuclear energy be dis- 
cussed with all the facts known. When 
mistakes are made Mr. Baker has urged 


that they be examined and the nc essary 
steps be taken to make sure they do not 
occur again. Mr. Baker also charted a 
course urging the cooperation of b Jth the 
public and the private sectors to ievelop 
in abundant, safe source of :;uclear 
energy. 

Mr. President. I ask unanimoi s con- 
sent that this address be printed in the 
Record. 

There being no o ejection, the : ddress 
was ordered to be printed in the I'ecord, 
■is follows: 

“As Time Goes By" 

(By Senator Howard H. Baker, Jr > 
Tonight I would like to focus my : unarks 
r 'W what I believe are some of th< major 
: noble ms and opportunities of the nuclear 
power program, f will also review th< status 
of several bills before the Joint Cor mittee 
'■a Atomic Energy, aod suggest additional 
s-reas where legislative solutions or partial 
solutions may be needed to help the indus- 
try. 

In the movie ‘'Casablanca," Hu nphrey 
Fogart’s piano playing friend playet "a fa- 
mous song which Included the wot L “the 
Lmdamental things apply as time gees by.” 
Although the song was referring to Ite ns of a 
s omewhat more esoteric nature than uclear 
power, the thought can be applied almost as 
*ell to an overview of the nuclear wi Id to- 
day. Let's look at some “fundamental hlngs” 
relative to nuclear power and see he v they 
have changed or remained constan with 
time. 

NUCLEAR POWER GROWTH 

In less than two decades we hay * seen 
nuclear power grow from an experl rental 
energy source to a system that now p nvldes 
tuat 8% of the nation's electrical needs, 
i i some regions of the country, such -> New 
England, the percentage of electrlcit . gen- 
erated by nuclear power is In the 30% range. 
This remarkable growth is due In part to the 
Power Demonstration Reactor Progi ,.m, a 
cooperative venture of the Atomic Inergy 
Commission and the civilian nuclear . ndus- 
try, strongly supported by the Joint Com- 
mittee on Atomic Energy, It Is a tribute to 
this cooperation that as of August 1st f this 
year, there were 64 nuclear power plants 
licensed to operate, and another 187 plants 
finder construction, ordered or anno need. 
Bv 1985 about 200 nuclear power plants 
should be In operation. By the yea ' 2000 
the figure may rise to 800. 

It is particularly important at this t me to 
underscore the fart, that the uso of n uclear 
i>.-wer can significantly reduce the amount 
!J V this country consumes — much of which 
must now be imported, A recent survey by 
the Public Utility Fortnightly Indicate i that 
fmwer from the atom In 1974 saved ..bout 
one-quarter of a billion barrels of oil .vhlch 
might otherwise have had to be imp .rted. 
By 1985, this saving should increase to about 
2 4 billion barrels of oil per year — winch Is 
about the amount the U.S, is presently im- 
porting. Clearly, the role of nuclear ;ower 
In our economy Is changing “as time goes 
by,” 

NUCLEAR POWER SAFETY 

One fundamental thing that ha; not 
changed, however, since the inceptin of 
civilian nuclear power is the devoti' n to 
satety by all involved. No one has ever been 
killed or injured in a nuclear accident at a 
commercial power plant. I won't tak the 
time to dwell In detail on the measure.- that 
are employed to assure the safety of these 
plants, but they include research and devel- 
opment-programs to Identify potential : afety 
problems and to find suitable solutions before 
accidents happen. Also included are the ap- 
plication of sound engineering stan lards 
and quality assurance procedures In re actor 


design, construction and operation: the use 
of engineered safeity features to prevent the 
occurrence of accidents or to limit their 
effects In the highly unlikely event that an 
accident should occur: and the imposition 
of comprehensive technical reviews of all 
factors affecting plant design and safety 
bet's take a few moments to examine how 
these safety measures work out In practice 
by examining two Incidents that occurred 
earlier this year. In one-, which Illustrates 
the operation of the inspection function 
noted above, the Nuclear Regulatory Com- 
mission took the position that there was con- 
cern about the safety of piping in the twenty- 
three operating boiling water reactors, as 
a result of defects found in several reactors. 
A directive was issued by the NRC that the 
piping in these reactors be Inspected within 
20 days. This action resulted in some cur- 
tailment in operation or temporary shutdown 
of several reactors. Detailed inspections were 
made, minor problems were uncovered and 
repaired, and the reactors were then put 
back into operation. The Joint Committee on 
Atomic Energy held a hearing on this subject, 
which served to assure the public that the 
situation and questions raised by it were 
properly aired. 

In a more recent incident, a fire occurred 
on March 22, 1975,, at the Browns Ferry Nu- 
clear Plant located near Decatur, Alabama. 
As most of you know, the Joint Committee 
held a hearing on the circ umstances and im- 
plications of this Are Just two days ago. There 
are a few points worth emphasizing in rela- 
tion to this Important occurrence. 

Because of the Are, all normally used shut- 
down cooling systems and other components 
which comprise the emergency core cooling 
system (ECCS) for Unit 1 were inoperable for 
several hours. The ability to monitor certain 
important components was also lost due to 
damage to about 2000 electrical cables in 
Units 1 and 2. A serious Incident? Certainly. 
Extensive monetary damage? Yes. But It Is 
important to note that failure or Inoper- 
ability of the ECC3 alone is not the equiv- 
alent of having a reactor “accident.” The 
ECCS is designed to accommodate a pipe 
break accident, and no such event occurred. 
While some normally used shutdown cooling 
systems were also inoperative, plant operators 
were able to provide alternate means to cool 
the reactors. The important point is that 
duplicative and redundant systems were 
available, and successfully used. Such is what 
nuclear reactor safety demands. Both Unit 
1 and 2 cores remained adequately cooled 
throughout the fire. 

While the fire was costly, and the Joint 
Committee public hearing Tuesday showed 
that there is need for improving practices 
and procedures to prevent such an occur- 
rence, I believe that this important accident 
showed that nuclear power plants indeed 
liave a large margin of safety built into them. 

PUBLIC RELATIONS 

Every incident that occurs, however, no 
matter how large or small, contributes to the 
public relations problem that has haunted 
the peace-time nuclear industry from its in- 
ception. Too many have blindly assumed that 
since nuclear-release accidents have never 
occurred, the public would readily accept 
atomic energy sources. While acceptance has 
come on a widespread scale, so have serious 
doubts based on a couple of occurences. 

First, nuclear energy was presented to the 
world in 1945 as a weapon of destruction. We 
first saw it as an awesome military weapon, 
and that stigma remains yet with us. 

Second, the nuclear Industry, it seems to 
me, did not present Its initial case for nuclear 
power as a panacea for all our energy prob- 
lems were overly optimistic at the very 
least. There was also a tendency within the 
nuclear community to regard those who 
questioned the fledgling nuclear programs 
as infidels. 
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